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When section 401 certification is required

Examples of Federal license or permits that may

Section 401 certification is required for an
9 y trigger the need to seek section 401 certification

Federal license or permit to conduct any
activity that may result in any discharge
from a point source into “waters of the
United States.”

EPA-issued CWA section 402 permits for
discharge of pollutants

FERC certificates for construction/operation
of interstate natural gas pipeline projects

CWA section 404 permits issued by Corps

Does it trigger section 4012 for discharge of dredge/fill materials

Individual licenses or permits

Shoreline permits issued by Tennessee
Valley Authority for shoreline construction
activities

General licenses or permits

Corps Civil Works projects

Rivers and Harbors Act section 10 permits
issued by Corps for construction of wharfs,
piers, etc.
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Permits issued by states or tribes
pursuant to their authorized or
approved programs
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Who is involved
in CWA

section 401
certification?

PROJECT PROPONENT

applicant for a federal license or permit, or the entity seeking certification

CERTIFYING AUTHORITY

a state or authorized tribe
where the discharge
originates

o

All 50 states, the District of
Columbia, and the territories

Tribes with “treatment in a
similar manner as a state” (TAS)
for section 401

EPA acts as the certifying
authority where there is no
authorized tribe or state

FEDERAL LICENSING OR PERMITTING AGENCY

any agency of the Federal Government to which application is made for a
Federal license or permit that is subject to CWA section 401




Final 2023 Rule: Certification Process
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@ @ Pre-filing meeting request

Section 121.4 requires all
project proponents to r===-

!
request a pre-filing : O  © 32 D @
meeting with the | Pre-filing : Request for f;:glr:\gel:sz Certify.ing,j Certification
appropriate certifying | Roquess | Certification ~ cenpmguteny  FUCRYS Decision
authority at least 30 days | |- A ~
prior to submitting a l : 1) @ T
request for certification, : < 3q days — Warve =3
unless this requirement I : = R;asonabIeSPLr);Oedangime :(RPT) yc@

is shortened or waived by L=—=—-=
the certifying authority.
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Request for

certification
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Section 121.5(a) defines minimum
contents that must be in all requests for
certification.

Section 121.5(b) defines additional
requirements when EPA is the certifying
authority (or when states/Tribes do not
identify additional requirements).

HOWEVER: States/Tribes are free to identify

L----

When certification is Pre-filing Meeting Request for
required Process Certification

Reasonable Period
of Time

(prior to when the request for certification is
made) additional contents for a request for
certification that are relevant to the water quality-
related impacts from the activity.

Certifying Certification Post-Certification 6
Authority’s Analysis Decision Process



Minimum contents of a request for certification

121.5(a)

.

INDIVIDUAL Issuance of a GENERAL
Federal license or permit request Federal license or permit request

A copy of the Federal license/permit _ _
@ application submitted to the Federal @ A copy of the draft Federal license/permit

agency

quality-related materials that informed quality-related materials that informed

@ Any readily available water @ Any readily available water
development of the application development of the draft

All requests must be in writing, signed, and dated.
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Reasonable period

of time (RPT)
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Certification
Decision

Certify
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Den
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< lyear
Reasonable Period of Time (RPT)

Reasonable Period of Time: the time that a
certifying authority has to review a request for
certification and ultimately act on that request

A certifying authority must act on a request for
certification within the reasonable period of
time, which shall not exceed one year, as
jointly determined by the federal licensing
or permitting agency and certifying
authority.

If the federal agency and certifying authority
fail to set a reasonable period of time, it will
default to 6 months.
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Scope of Certification

Certifying authority must determine whether the activity
\

will comply with applicable water quality requirements.
NAAS

The certifying authority’s evaluation is limited to the water quality-
related impacts from the activity subject to the federal license or
permit, including the activity’s construction and operation.
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A certifying authority may act
in one of four ways:

Certific ation 1.  Grant certification

>. Grant certification with

decisions conditions

3. Deny certification

Expressly waive
| ' certification
) (2] 3a) d 1 0O |
. Setting RPT e
T\Zee-eﬁtlllr?g Request for Fei:f::\gency 2 If:trit\g)r,iltr;(gs : Cestiﬁcgtion :
i i Certifying Authorit o [T . o o
Request  Cortfication  Shenidl Amaysis - OTON | All certification decisions must be
| in writing and should include
® @ D | g and should
e : : | ey | recommended minimum
- : : I Do
<1 year - A I contents (but do not have to).
Reasonable Period of Time (RPT) '
- l
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Certification decisions

An indication that the
certifying authority followed
its public notice procedures

|dentification of the applicable
federal license or permit

Recommended
minimum Language indicating
|dentification of the contents ' whether the activity will
certification decision type comply with water quality

requirements
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Modifications

Neighboring
Jurisdictions
Provision

Pre-filing Meeting

Federal agency

review

A federal agency may verify compliance with the fere

. . Review
requirements of section 401:
1. Whether the appropriate certifying
authority issued the decision,
. Whether the certifying authority confirmed
it complied with its public notice procedures

established pursuant to section 401(a)(1), Eartifieation
and Decisions

Request for
Certification

3. Whether the certifying authority acted on

the request for certification within the Scope of
reasonable period of time.

Certification
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Final 2023 Rule: Post-Certification Process
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Notified Federal License
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Determination Hearing

59508

< 60 days : *

Certify
Waive
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Neighboring jurisdictions process

Federal Agency’s

Federal Agency
notifies EPA Public Hearing
Certify |
Waive
< 5days O < 30 days O < 60 days O ‘ O
[ [ 1 [
Initiated when Federal agency Neighboring jurisdictions only NOTIFIED neighboring Federal agencies must wait to
has received BOTH the receive notification when EPA jurisdictions determine whether issue a Federal license or
application and EITHER a determines that a discharge discharge from the project will permit until the neighboring
certification or waiver from the project may affect affect water quality so as to violate jurisdictions process has
their water quality any water quality requirements concluded

OUTCOME: The Federal licensing or permitting agency determines outcome based upon recommendations of
neighboring jurisdiction, EPA, and any additional information presented at a hearing.
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Modifications to certifications

The cooperative approach in the
final rule does not allow for
unilateral modifications by
certifying authorities, which
includes through any “reopener*”
clauses included in a grant of
certification.

Certifying authorities and federal
agencies may agree to modify a
grant of certification (with or

Without COIlditiOIlS) *Reopener clauses purport to authorize a certifying authority to

“reopen” and modify a certification at a later date.
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Enforcing certifications and conditions

The final rule does not address enforcement of section 401 certifications or conditions.

Can federal agencies enforce Can state and tribal certifying authority
certification conditions? enforce certification conditions?
Yes, but federal agencies have enforcement Yes, if authorized under state or tribal law.

discretion.
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Effective date and final rule implementation

The final rule will be effective on November 27, 2023.

As of the effective date of this final rule,
all actions taken as part of the section

I I 401 certification process must be taken
17111

pursuant to the final rule.

MOVING FO RWARD  However, the final rule does not apply
NOT BACKWARD retroactively to actions already taken

under the 2020 Rule.

17



More Information

. ..:
Please visit the i : “’..:
CWA Section 401 website, 8 . 8

https://www.epa.gov/cwa-401

.,,., %



https://www.epa.gov/cwa-401

Available Resources

One-page Fact sheet (in English and Spanish)
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https://www.epa.gov/system/files/documents/2023-09/Appendix%20A%20from%20the%20Economic%20Analysis%20for%20the%20Final%202023%20Rule%20%E2%80%93%20Rule%20Provision%20Comparison%20Table_508.pdf
https://www.youtube.com/watch?v=QJCHijhEOUw
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https://www.youtube.com/watch?v=QJCHijhEOUw
https://www.youtube.com/watch?v=d4BNBB28ktw
https://www.youtube.com/watch?v=d4BNBB28ktw
https://www.youtube.com/watch?v=d4BNBB28ktw
https://www.epa.gov/system/files/documents/2023-09/Overview%20Fact%20Sheet%20on%20the%20Final%202023%20Rule_508.pdf
https://www.epa.gov/system/files/documents/2023-09/Espanol_hoja%20informativa%20general%20para%20la%20norma%20de%202023_9-18-23.pdf
https://www.epa.gov/system/files/documents/2023-09/One-Page%20Fact%20Sheet%20on%20the%20Final%202023%20Rule_508.pdf
https://www.epa.gov/system/files/documents/2023-09/Espanol_hoja%20informativa_la%20norma%20de%202023_9-18-23.pdf

Questions?

Please send questions to
CWA401@epa.gov



mailto:CWA401@epa.gov
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